UNITED STATES BANKRUPTCY COURT
DISTRICT OF DELAWARE

JUDGE PETER J. WALSH 824 MARKET STREET
WILMINGTON, DE 19801
(302) 252-2925

August 28, 2001

Paul Hurl ey

1803 Kent ucky Avenue
Norton, Virginia 24273
Pro Se for Defendant

Mark D. Collins

John H. Kni ght

Ri chards, Layton & Finger, P.A
One Rodney Square

P. 0. Box 551

W m ngton, DE 19899

Counsel for Plaintiff

Re: Oficial Committee of Unsecured Creditors vs. Hurberries
M ning and Auto Supply
Adv. Proc. No. 00-1650

Dear M. Hurley and Counsel:

This is the Court’s ruling on the Defendant’s notion to

dismss (Doc. # 4) and Plaintiff’s notion to anend its conpl ai nt

(Doc. # 5). For the reasons discussed below, | wll allow
Plaintiff to anmend its conplaint and will deny the nption to
di sm ss.

Paul Hurley (“Hurley”), as owner of Hurberries Mning &
Auto Supply, Inc., noves pro se to dismss the Oficial Commttee
of Unsecured Creditors’ conplaint to avoid and recover preferenti al

transfers under 11 U. S.C. 88 547 and 550. Hurl ey attacks the
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sufficiency of service of process based on Plaintiff’'s failure to
properly designate the Defendant as a corporation in the caption of
its conplaint. Hurley al so argues that an anmendnment correcting the
nane of the Defendant nmay not relate back to the date of the
ori gi nal pl eadi ng because t he anmendnent changes t he nanmed party and
the action is therefor tine barred under 11 U . S.C. 8 546(a) (1) (A).

Plaintiff filed its conplaint to avoid and recover an
al l egedly preferential payment of $25,779.00 on Cctober 12, 2000.
Plaintiff intended to sue Hurberries Mning & Auto Supply, Inc., a
Virginiacorporation (“Hurberries”). Plaintiff omtted “Inc.” from
the caption of the conplaint and erroneously sued “Hurberries
Mning & Auto Supply.” The description of Defendant in the
conplaint confirnms that Plaintiff intended to sue Hurberries M ning
and Auto Supply, Inc. and that the incorrect heading is an
oversi ght.

On Novenber 9, 2000, Hurl ey accepted personal service of
t he conpl ai nt and sumons at Hurberries’ business address. 1In his
Affidavit Response to Plaintiff’s Mtion to Anend (Doc. # 8),
Hurley represents hinmself as “Omer of Hurberries Mning & Auto

Supply, Inc. He mai ntai ns, however, that there is no legal entity
known as “Hurberries Mning & Auto Supply” and that he has never
held Hurberries out as a sole proprietorship or non-corporate

entity.
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Federal Rule of Civil Procedure 15! provides in rel evant
part that,

(a) Amendnents. . . . [A] party may anend t he
party’s pleading only by |eave of court
or by witten consent of the adverse
party; and |eave shall be freely given
when justice so requires.

(c) Relation Back of Amendnent s. An
anmendnent of a pleading relates back to
the date of the original pleading when
(1) relation back is permtted by the

|l aw that provides the statute of
limtations applicabl e to t he
action, or
(2) the claimor defense asserted in the
anended pleading arose out of the
conduct, transaction, or occurrence
set forth or attenpted to be set
forth in the original pleading, or
(3) the anendnent changes the party or
t he nam ng of the party agai nst whom
aclaimis asserted if the foregoing
provision (2) is satisfied and,
within the period provided by Rule
4(m for service of the sunmons and
conplaint, the party to be brought
i n by anmendnent
(A) has received such notice of the
institution of the action that
t he party will not be
prejudiced in maintaining a
defense on the nerits, and
(B) knew or shoul d have known t hat,
but for a mstake concerning
the identity of the proper
party, the action would have
been brought agai nst the party.

Fed. R Civ.P. 15 (enphasis added).

1

Fed. R Bank.P. 7015 nekes Fed.R CGv.P. 15 applicable to
adversary proceedi ngs in bankruptcy.
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| hold that Rule 15(c) on its face permts Plaintiff’'s
proposed change and t he anended conpl aint rel ates back to the date
of the original pleading. Plaintiff seeks to correct a m snoner.
It does not attenpt to change parties or plead new causes of
action. The anendnent therefore relates back to the date of the
ori gi nal pleading.

Even if adding “Inc.” to the caption could be interpreted
as adding a “new corporate defendant, Fed. R Civ.P. 15(c) permts
relation back under the circunstances. Because the proposed
anmendnent does not assert any newfacts or clains it arises “out of
t he conduct, transaction, or occurrence set forth or attenpted to
be set forth in the original pleading.” Fed.R Cv.P. 15(c)(2).
Hurl ey does not dispute that he accepted personal service of the
conplaint and sumons within the period provided by Fed. R Cv.P
4(m. It therefore follows that the corporate Defendant received
notice of the institution of the action and will not be prejudiced
in maintaining a defense on the nerits. Furthernore, it knew or
should have known that, but for a mstake omtting “lnc.” as

Def endant’ s corporate designation, this action would have been

brought against it. Accord Dandrea v. Ml sbary Mg. Co., 839 F.2d

163, 164 (3d G r. 1988) (anmendnment including corporate defendant’s
new nanme does not change party under Rule 15(c) and anended
pl eading rel ates back to date of original pleading for statute of

limtations purposes); Geiss v. Main Line Auto Wash, 1989 W. 81514
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(E. D. Pa. 1989) (Plaintiff’'s anmended conpl aint correcting
def endant’ s nane from “Peugot, |Incorporated” to “Peugeot Mtors of
Anerica, Inc.” relates back under Rule 15(c)).

In sum all the elenments that permt anmendnment and
rel ati on back under Fed. R Civ.P. 15(c) are net. | accordingly deny
Hurley’'s notion to dismss. Plaintiff has |eave to anmend the
conplaint to indicate that Hurberries 1is a corporation.
Plaintiff’s anended conplaint will relate back to the date of the
original filing.

SO ORDERED.

Very truly yours,
/sl Peter J. Walsh

Peter J. Wl sh

PJW i pm



